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IN THE CIRCUIT COURT OF OHIO COUNTY WEST VIRGINIA

. LAURIE ANN MURPHY and

SHAWN M. MURPHY, SR.,

_individually and as parents

and natural guardlans of

: SHAWN M. MURPHY, JR., a minor,

2 Plalntlff.s,_

v CASE NO. 04-C-444

 LAURA MILLER, D.O.; JOHN BATTAGLINO,

' JR., M.D.; DENNIS L. BURECH, M.D.;
'WHEELING HOSPITAL, INC.; and

WEST VIRGINIA BOARD OF GOVERNORS

Defendants

MEMORANDUM OF OPINION AND ORDER

Now pendlng before the Court are P1a1nt1ff’s Motmn for New Trial / Post—TnaI o
ReIief and Plal'ntlffs Renewed. M0t1on-"for C-osts. These post-trial motlons have

been timely f1led followmg a tr1a1 by jury w1th respect to the Plamtlffs’ clalms .

: agalnst Defendants Denms Burech M. D and West V1rg1n1a Board of Governors N

1n Wh1ch a Verdlct was returned in favor of the Defendants A settlement was

L prev1ously reached Wlth respect to the PIa1nt1ffs cIalms agamst Defendants Laura_

Miller, D. O John Battaghno, Jr., M.D. and Wheelmg Hospital, Inc. : Havmg o

reviewed the partles respectlve mot10ns and memoranda, and havmg given, each

-of the partles an opportumty for oral argument durmg a heanng held on May 7,

2007 the Court is now. prepared to issue its dec1s1on
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L.
PLAINTIFFS’ MOTION FOR NEW TRIAL/POST TRIAL RELIEF

The law that gu1des the Court’s eons1derat1on of a motion for Tew. tr1al is

_embodied in Rule 59 of the West Virg_inia Rules of Civil Procedure,- Wh1ch states__ '

| 1n pertment part

(a) Grounds A new tr1al may be granted to all or any of the partles and on
all or part of the issues (1) in an action in which there has been a trial by
jury, for any of the reasons for Wthh new trials have heretofore been .

granted in actmns at law.

W.V.R.C.P. 59(a)(1)(in part) (2007). In interpretation of this _.Rule_,' the West

V1rg1n1a Supreme Court of Appeals has explamed

A motion for a new trial is governed by a dlfferent standard than a mot1on
for a directed verdict. When a trial judge vacates a jury verdict and awards
a new trial pursuant to Rule 59 of the West Virginia Rules' of Civil =
_Procedure the trial judge has the authority to weigh the evidence and
consider the cred1b1l1ty of the witnesses. If the trial judge finds the verdict
is agamst the clear weight of the evidence, is based on false evidence or will -
result in a miscarriage of justice, the trial judge may set aside the verdict,
even if supported by substantial evidence, and grant a new trial. A trial
judge’s decision to award a new trial is not subject to appellate review.
unless the trlal Judge abuses his or her dlscrenon : o

Syl pt. 3, In_re State Pub, Bldg. Asbestos Litig., 193 W.Va. 119, 454 S.E.2d 413
(1994). Rule 59 mbtions réduire the tri_al .ceurt td_'collnsider_tnel'sufﬁt:iency.'df the
ev1dence presented dur1ng the trial: | o o

When a case 1nvohr1ng conﬂ1ct1ng test1mony and c1rcumstances has been

fairly tried, under proper instructions; the verdict of the jury will not be set
aside unless plainly contrary to the Welght of the evidence or W1thout_

,suff1c1ent evidence to support it.

Syl pt. 5 Tolerv I—Iager 200WV& 468 519 5. .E.2d 166 (1999) quotmg oyl pt
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4, Laslo V. Gr1ff1th 143 WVa 469, 102 S.E.2d 894 (1958).

In determlnmg whether there is suff1c1ent ev1denee to support ajury verdlct' _
the court should: (1) consider the evidence most favorable to the prevailing
party; (2) assume that all conflicts in the evidence were resolved by the j jury
in favor of the prevailing party; (3} assume as proved all facts which the ..
prevailing party's evidence tends to prove; and (4) give to the prevaﬂmg
- party the benefit of all favorable mferences which reasonably may be drawn

from the facts proved

syl pt. 7, Toler v. Hager, 205 W.Va. 468, 519 S.E:2d 166 (1999), quoting Syl pt.

: 5 Orrv Crowder 173 W.Va. 335 3158, E 2d 593 (1983) cert. denled 469 U S i

981 105 S.Ct. 384 83 L Ed 2d 319 (1984)

| Additlonally, whlle not in syllabus, Justlce Cleckley provrded further ‘
'dire_ctm_n for a trial court in conmdermg a Rule 59_motlon_for new trial:

The lower court must always temper the decision whether to grant a new-
trial because of trial error by considering the importance to the litigants of
receiving a fair and final judgment with society’s interest, as expressed
.through our Leg1slature that unless error affected the outcome of the tr1a1

‘a new trial should not usually be granted

‘Tennant v, Marion Health Care Foundation, Inc., 194 W.Va. 97, 106, 459 S.E. 2d |

374 383 (1995)
The Court has carefully con51dered each of the issues ralsed in the Plamtlffs’
Motion for‘ NeW Trlal/ Post-Trial 'Rehef in hght -of the above standar'd and

accordmgly hereby
ORDERS that Plaintiffs’ Motion for New Trial / Post-Tr1a1 Rehef is DENIED.
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PLAINTIFFS’ RENEWED MOTION FOR COSTS

The Plalntlffs have. renewed their Motion for Costs seekmg the Court.to. "
order counsel for Dr Burech to pay the deposmon canceilatlon fee of $2500 00 .
charged by Dr. Balducm Followmgahearmg onthe Pla1nt1ffs orlgmal motlon the
Court requested add1t1onal documentatlon from Dr. Balducm 1nd1cat1ng that he | .
l_o‘s_t tirn_e fr__o_rrl_ work as a resu_lt__o_f_ _the .can_cellat-lon. The Court-h_as_ now been o
-’ad'vise"d that no sUch"docurnentatjon..exi.st's 'Instead the 'fe:e fe'bfe's-e_ﬁts- 'Dr.-.
Balducc1 S standard fee for scheduhng a half day off of work Absent ev1dence of .
actual lost tlme from work the Court is not mchned to sh1ft the cost of the_
cancelled deposmon to counsel for Dr Burech under these c1rcumstances ”In
-particular, counsel for Dr. Burec’:h did not notiee.th_e deposltlon; add1t1ona11y5 t-h'e u
cancellati_on came about _becanse of the Plaintiffs’- settiement’ With several ,7
'. 'defendants, and it was unknown atthat ti.me.whe'ther. D.r-. Balduoci would«' be _'
A' 1nvolved in the case agamst the non- setthng defendants as his oplnlons appeared g

to be drrected primarﬂy, if not excluswely, toward the settlmg group of defendants

It is hereby '

ORDERED that the Plalntrffs Renewed Motion for Costs is DENIED

©All exceptions and objec_tions are noted and "pre'served.
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S ltis ftirthér x

ORDERED that the Circuit Clerk prov1de attested coples of th1s order upon

. entry to Harry S, Cohen Esq and Douglas L. Prlce Esq HARRY S. COHEN &'

ASSOCIATES' P C Two Chatham Center Suite 985 Plttsburgh PA 152 19 D.C.

Offutt and Cheryl A. Slmpson Esq OFFUTT FISHER & NORD 812 Quarrler'

"‘Street Sulte 600 PO Box 2833 Charleston WV 25330 2833 and James C

'=Wr1ght Esq STEPTOE & JOHNSON PLLC 1233 Maln Street Sulte 3000 PO .-

Box ’751, Whec_:l_mg WV .26003.-_ :

)

. ENTERED this __| / _day of May, 2007.

~"JAMESP. MAZZONE, JUDGE

- A capy, Teste

- Clr{*ﬁi% C!ﬁk



CERTIFICATE OF SERVICE

I Douglas L Price, Esqu1re hercby ccrtIfy on the %ay of October 30 2007 atue
: and correct copy of the Plamtlffs Petmon for Appeal was sent by f1rst class mail to the

following:

- Brenda Miller, Clerk of Courts
Circuit Court of Ohio County
- 1500 Chapline Street
- Room403 _
Wheeling, WV 26003

Cheryl A. Simpson, Esquire:
OFFUTT, FISHER & NORD
812 Quarrier Street, Suite 600
) - P.O. Box 2833 .
Charleston, WV 25330-2833
(Counsel for Defendant Burech)

James C. Wright, Esquire
‘Steptoe & Johnson -
1233 Main Street, Suite 3000
PO Box 751
Wheeling, WC 26003-07 51
{ Counsel for Defendant West Vzrgmza University Board of Govemors}

AS OCIATES,'PC o

. HARRY S. COHEN&

Attorney for Plaintiffs - .
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